
 
 

________________________________________________________________________________________________________________________________________ 

Located at:  28 W. State Street, 13th Floor, Trenton, New Jersey 

 
Via Facsimile Copier (212) 566-7116 and Regular Mail 
   
    April 27, 2011 
Gregory E. Nagy, Esq. 
Genova, Burns & Giantomasi 
Trinity Centre 
115 Broadway, 15th Floor 
New York, NY 10006  
                                     Advisory Opinion 01-2011 
          
Dear Mr. Nagy: 

   
The Commission considered your request for an advisory opinion at its meeting of April 26, 
2011, and directed me to issue this response.  You have submitted the request on behalf of 
“Better Education for New Jersey Kids, Inc.” (hereafter, “Better Education”).   You stated that 
Better Education intends to make expenditures in New Jersey elections which fall within the 
definition of “independent expenditures” under the Reporting Act and Commission regulations, 
and you stated that Better Education will comply with all Commission filing requirements for 
the making of “independent expenditures.”  You asked the Commission for a determination that 
Better Education is not a “political committee” or “continuing political committee” and that 
contribution limits will not apply to its fundraising.  You consented to an extension of time to 
answer until the April 26, 2011 meeting. 

 
         Questions Presented 

 
1. Will Better Education incur a filing obligation for independent expenditures?  2. Will Better 
Education incur a filing obligation as either a political committee or a continuing political 
committee?   3.  If Better Education incurs a filing obligation as either a political committee or a 
continuing political committee, do the contribution limits apply to its receipts?   
 

 Commission Response 
 

The Commission hereby advises you that Better Education will incur a filing obligation for 
independent expenditures when making expenditures for communications containing explicit 
election advocacy.  Better Education will not incur a filing obligation as either a political 
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committee or continuing political committee because it does not have as its major purpose the 
support or opposition of candidates or public questions, or the making of expenditures for 
communications containing explicit election advocacy.  The contribution limits, which apply to 
political committees and continuing political committees, therefore do not apply to its 
fundraising.  

            
          Submitted Facts 
 

You state that Better Education’s objective is to influence public policy concerning the public 
school system. To achieve this objective, it plans to undertake public education, issue advocacy, 
and the making of independent expenditures.  Better Education will not make monetary or in-
kind contributions to candidates or committees and does not have a major purpose of aiding or 
promoting candidates, or supporting or opposing a public question. Further, the making of 
expenditures for communications with explicit words of advocacy to support or oppose 
candidates is not its major purpose.  Better Education anticipates fundraising primarily in the 
State of New Jersey, but not with the stated or principal purpose of making contributions to New 
Jersey candidates or committees, and the entity will not reference candidates in its fundraising. 

 
Better Education does not currently file with the Commission.  You write that Better Education 
is organized as a “Section 527” organization under the Internal Revenue Code and will be 
submitting reports to the Internal Revenue Service of the contributions it receives and the 
expenditures it makes.  It does not file with the Federal Election Commission (FEC) as a political 
committee. 
 
      Discussion 
      

                1. Will Better Education incur a filing obligation for independent expenditures? 
 
      Applicable law 
         
             In general, an “independent expenditure,” is an expenditure to support or defeat a candidate or 

public question in an election, which expenditure is not coordinated with a candidate or any 
other person or group. N.J.S.A. 19:44A-11 and N.J.A.C. 19:25-12.7.  The Commission has 
interpreted “support or defeat” to require explicit election advocacy in the communications paid 
for by such expenditures, in accordance with the United States Supreme Court’s decision in 
Buckley v. Valeo, 424 U.S. 1 (1976).  Therefore, communications containing issue advocacy or 
other text not explicitly calling for the election or defeat of a candidate, or public question, do 
not fall within the Commission’s definition of an “independent expenditure.” 

 
The Reporting Act defines an “independent expenditure” as follows: “It shall be lawful, 
however, for any person, not acting in concert with any other person or group, to expend 
personally from his own funds a sum which is not to be repaid to him for any purpose not 
prohibited by law, or to contribute his own personal services and personal traveling expenses, to 
support or defeat a candidate or to aid the passage or defeat of a public question….” N.J.S.A. 
19:44A-11. The statutory requirement has existed since 1973. L. 1973 c. 83 §11, eff. April 24, 
1973. The threshold expenditure amount is adjusted every four years pursuant to the cost-index 
adjustments, N.J.S.A. 19:44A-7.2, and is currently $1,200.00. 
 
Commission regulation N.J.A.C. 19:25-12.7 defines an “independent expenditure” according to 
whether or not the expenditure is made by an entity already reporting to the Commission, see 
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N.J.A.C. 19:25-12.7(a), or by “a person from his, her, or its own funds,” see N.J.A.C. 19:25-
12.7 (b).   Pursuant to these regulations, an independent expenditure is an expenditure of more 
than $1,200 in an election, made without the cooperation or prior consent or suggestion of a 
candidate or any person acting on behalf of the candidate, “to support or defeat a candidate.”    
It is also an expenditure, made without consultation with or at the suggestion of any individual 
or committee supporting or opposing a public question, “to aid the passage or defeat of a public 
question.” 

 
If the independent expenditure is “made by a person from his, her or its own funds,” 
expenditure information must be reported on a form (Form IND) which provides the name of 
the person making the expenditure, an itemization of the expenditure, and, if the maker is an 
individual, occupation and employer information. N.J.A.C. 19:25-12.8 (b).  The expenditure 
information must be filed on the dates established for election-cycle reports by a political 
committee, and also within the 48-hour notice requirement if applicable, see N.J.A.C. 19:25-
12.8A.  Political identification requirements also apply to all independent expenditures, no 
matter what the source.  See N.J.A.C. 19:25-12.7 (c) and N.J.A.C. 19:25-13.3, requiring an 
additional statement that the expenditure was not made with cooperation of a candidate or 
committee acting on behalf of a candidate. 
                                                    
As indicated above, the statute refers to a “person” who expends “personally from his own 
funds.”  Commission regulation N.J.A.C. 19:25-12.7(b) refers to a “person” who expends from 
“his, her, or its” own funds.  An incorporated entity such as Better Education, as well as an 
unincorporated entity, can fall within the category of a “person” making an independent 
expenditure.  The Commission does not believe that the statutory or regulatory context restricts 
the maker of an independent expenditure to an individual as distinguished from a corporate 
entity, or an unincorporated entity. In fact, both statute and regulation add additional reporting 
requirements of occupation and employer information for a “person” who is an “individual” 
making an independent expenditure, see N.J.S.A. 19:44A-11 and N.J.A.C. 19:25-12.8 (b)2.  See 
also Title 1 (“Acts, Laws and Statutes”) of the New Jersey Statutes Annotated, providing that 
the word “person” includes “corporations, companies, associations… unless restricted by the 
context to an individual as distinguished from a corporate entity.”  N.J.S.A. 1:1-2 (“Words and 
phrases defined”). 

 
      Issue Advocacy Communications Distinguished 
  

The Commission’s “political communication” regulations, N.J.A.C. 19:25-10.10 and 10.11 
specify when expenditure costs are reportable. N.J.A.C. 19:25-10.11(c) provides that any 
“political communication” not prepared, made or circulated with the consent or cooperation of a 
candidate and incurred or paid for by any other person or entity shall be reported in accordance 
with N.J.A.C. 19:25-12 (see N.J.A.C. 19:25-12.8, above).   N.J.A.C. 19:25-10.10 (a) defines a 
“political communication” as a communication containing an “explicit appeal for the election or 
defeat of a candidate….” The definition of a “political communication” therefore does not 
include communications, uncoordinated with a reporting entity,  that do not contain explicit 
election advocacy, or that are known as “issue advocacy” communications. 

 
In Advisory Opinion 10-2001, the Commission wrote that issue advocacy expenditures 
undertaken by an entity do not generate reporting or other requirements under the Reporting 
Act.  In that Advisory Opinion, the National Right to Life Committee, Inc. (NRLC) had written 
that its primary purpose was to administer and expend funds to encourage support for “pro-life 
issues, policies and programs” and to engage in “non-partisan voter education, including … 
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voter guides, pamphlets … and television advertisements….”  NRLC intended to spend the 
threshold amount on communications not coordinated with any candidate, which 
communications would praise or criticize a gubernatorial candidate for his position on pro-life 
issues and actions while in office, without using express or explicit words advocating the 
election or defeat of a candidate.   The Commission discussed and applied the United States 
Supreme Court’s reasoning in  Buckley v. Valeo, 424 U.S. 1, 40-45.   The Commission stated 
that a communication made independently of any candidate or political committee “must 
contain explicit words of advocacy of election or defeat of a candidate” in order to be subject to 
federal or state recordkeeping and reporting requirements, i.e.,  the communication must contain 
express words of advocacy of election or defeat, such as “vote for,” “elect,”  “support,” 
“defeat,”  “reject.”   The Commission determined that the proposed communications were 
“issue advocacy” communications and could not be construed “to support or defeat a candidate” 
within the meaning of the independent expenditure reporting rules at N.J.A.C. 19:25-12.7 and 
12.8.   Advisory Opinion 10-2001. See also Advisory Opinion 11-2001. 

 
     Commission Response to Question One 
 

The information which you provided indicates that many of Better Education’s contemplated 
communications will be issue advocacy communications, which are not within the 
Commission’s jurisdiction.  You indicated that Better Education intends to make “independent 
expenditures” and to comply with the filing requirements for such expenditures.  To the extent 
that the expenditures are for communications containing explicit election advocacy, not 
coordinated with a candidate, or group as set forth in the definitions described above,  Better 
Education will incur a filing obligation for independent expenditures as discussed above, 
pursuant to N.J.A.C. 19:25-12.7(b) and (c), N.J.A.C. 19:25-12.8(b) and N.J.A.C. 19:25-12.8A.  

 
 2. Will Better Education incur a filing obligation as either a political committee or a 
 continuing  political committee? 
 
 Applicable law  

 
The Reporting Act defines a “political committee” (PC) as “any two or more persons acting 
jointly, or any corporation, partnership, or any other incorporated or unincorporated association 
which is organized to, or does, aid or promote the nomination, election or defeat of any 
candidate… for public office…or… the passage or defeat of a public question in any election, if 
the persons, corporation, partnership or incorporated or unincorporated association raises or 
expends [$2,100.00] or more to so aid or promote the nomination, election or defeat of a 
candidate…or passage or defeat of a public question. “ N.J.S.A. 19:44A-3i;  N.J.A.C. 19:25-1.7. 
 
The Reporting Act defines a “continuing political committee” (CPC) as “any group of two or 
more persons acting jointly, or any corporation, partnership, or any other incorporated or 
unincorporated association… which in any calendar year contributes or expects to contribute at 
least [$4,900.00] to the aid or promotion of the candidacy of an individual, or of the candidacies 
of individuals, for elective public office, or the passage or defeat of a public question…. and 
which may be expected to make contributions toward such aid or promotion…during a 
subsequent election….” N.J.S.A. 19:44A-8; N.J.A.C. 19:25-1.7.  The Commission must also 
certify the group as a CPC, see N.J.S.A. 19:44A-8. 
 
Registration statement requirements and periodic, including pre-election, disclosure 
requirements of contributions and expenditures apply to political committees, which file on an 
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election-cycle basis, and continuing political committees, which file on a quarterly basis, see 
N.J.S.A. 19:44A-8 and 8.1. Contribution limits apply to political committees, except for public 
question political committees, and to continuing political committees, see N.J.S.A. 19:44A-11.3 
through 11.5 and N.J.A.C. 19:25-11.1A. Political identification requirements also apply. 
N.J.S.A. 19:44A-22.3.  The expenditure thresholds for filing are also adjusted every four years 
pursuant to N.J.S.A. 19:44A-7.2. 

   
      The “major purpose” test 

 
The Commission has also followed the Buckley decision in determining whether or not an 
entity making expenditures over the statutory monetary thresholds in an election or calendar 
year must file with the Commission as a “political committee” or “continuing political 
committee.”  The Commission’s Advisory Opinions have required that an entity must have as 
its “major purpose” the support or opposition of candidates in order to comply with 
constitutional requirements set forth in Buckley.  

 
Advisory Opinion 06-2001. In Advisory Opinion 06-2001, the Democratic Governors 
Association (DGA) asked the Commission whether or not it was subject to the reporting and 
other requirements of the Act as either a “political committee” (PC) or as a “continuing political 
committee” (CPC) based upon its activity.  The Commission advised that under the submitted 
facts, the “major purpose” of DGA did not appear to be aiding or promoting New Jersey 
candidates or committees, and DGA should not be deemed to have recordkeeping and filing 
requirements as a PC or CPC.  The Commission applied a “major purpose” analysis pursuant to 
the Buckley decision.  The Commission stated that the Court in Buckley had written that to 
avoid reading the term “political committee” as applying to groups engaged purely in issue 
discussion, and thereby to avoid a potentially overbroad and constitutionally impermissible 
interpretation, the Court suggested that “political committee” be construed so that it “need only 
encompass organizations that are under the control of a candidate or the major purpose of which 
is the nomination or election of a candidate.” Advisory Opinion 06-2001, citing Buckley at 424 
U.S. 79.    

 
The Commission determined that the New Jersey election activity undertaken by DGA was 
episodic and only a portion of its overall activities, and that it fell into the category of a 
“contributor.” The Commission further noted that in other fact circumstances, such as the 
solicitation of contributions with the stated or principal purpose of making contributions to 
New Jersey candidates or committees, or if the extent of the DGA’s overall activities and 
expenditures made it apparent that its “major purpose” was to aid or promote New Jersey 
candidates or committees, the PC or CPC definitions would become applicable. 
 
 Advisory Opinion 10-2001.  In its Advisory Opinion 10-2001, discussed above under issue 
advocacy expenditures, the Commission also addressed reporting obligations as a political 
committee by an entity engaging in issue advocacy communications.  The Commission 
determined that such an entity would not incur a filing obligation either for independent 
expenditures or as a political committee. 
 
 Advisory Opinion 02-2003.  In Advisory Opinion 02-2003, the Commission considered 
whether or not the Continental Airlines, Inc. Employee Fund for a Better America (CEFBA) 
was a contributor as an “association or group” for purpose of the contribution limits, and 
whether or not CEFBA acquired a filing obligation as either a PC or CPC.  The Commission 
determined that the CEFBA was a contributor as an “association or group” and not a PC or 
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CPC.  The Commission’s analysis was based upon three considerations: 1) the major purpose 
of the entity; 2) the solicitation of contributions; and 3) whether or not the entity also filed 
reports with the Federal Elections Commission (FEC). Based upon the representation that 
contributions to the entity were made “without knowing what candidates will be supported or 
what issues will be endorsed,” the Commission concluded that the method of soliciting 
contributions “provides no evidence that its ‘major purpose’ is to aid or promote New Jersey 
candidates and committees.”   
     
Recent Federal case law 
 

Recent federal case law has concerned the constitutionality of government regulation of 
independent expenditures in elections. In Citizens United v. Federal Election Commission, 588 
U.S. 1 (January 21, 2010), the United States Supreme Court held that a federal prohibition on 
corporate independent expenditures was unconstitutional.  The Reporting Act does not have a 
prohibition on corporate spending in elections such as the one at issue in the Citizens United 
case.  
 
Two months after the Citizens United decision, the Circuit Court of Appeals for the District of 
Columbia in SpeechNow.org v. FEC, 599 F.3d 686 (March 26, 2010) held that contribution 
limits applied to “political committees” making independent expenditures are unconstitutional.  
In an amended judgment dated October 28, 2010, the District Court for the District of Columbia 
enjoined the Federal Election Commission (FEC) from enforcing contribution limits for 
“political committees” making independent expenditures in federal elections.  Both the Citizens 
United and the SpeechNow.org decisions upheld registration and reporting requirements.  
 
It is important to distinguish between the definition of a “political committee” under New Jersey 

law, as discussed above, and the definition of a “political committee” under federal law.   Under 
federal law, in general, an entity or group raising or spending more than $1,000.00 to “influence” 
an election becomes a “political committee.”  See definitions at 2 U.S.C. §431 (4), 2 U.S.C. 
§431(8)(A),  and  2 U.S.C. §431 (9) (A).  The SpeechNow.org case addressed regulation under 
federal definitions.   

 
The Commission does not believe that the recent federal case law compels the Commission to 
apply a different analysis other than the one followed above in answering your questions. The 
Commission also notes that legislation has been introduced in New Jersey to require registration 
and disclosure for issue advocacy organizations seeking to “influence” a New Jersey election by 
making independent expenditures. (See S-2379)    

 
Commission Response to Question Two 
 
The information which you provided indicates that Better Education does not have as its major 
purpose the making of contributions to candidates, or the making of expenditures for 
communications with explicit election advocacy.  You have further indicated that Better 
Education will not engage in fundraising with the stated purpose of making contributions to 
candidates, and that its fundraising solicitations will not use explicit words of advocacy of 
election or defeat of a candidate.  The Commission therefore advises you that Better Education 
does not have a filing obligation as a political committee or continuing political committee.    
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3.  If Better Education incurs a filing obligation as either a political committee or a 
continuing political committee, do the contribution limits apply to its receipts?   
 
The Reporting Act and Commission regulations provide contribution limits for political 
committees and continuing political committees.  If Better Education does not incur a filing 
obligation as a political committee or continuing political committee, the Commission’s 
jurisdiction does not extend contribution limits to its fundraising.  

 
Conclusion 

 
The Commission hereby advises you that based upon the information which you provided, 
Better Education will incur a filing obligation for independent expenditures for communications 
containing explicit election advocacy.  Better Education does not incur a filing obligation as a 
political committee or continuing political committee.  Therefore contribution limits do not 
apply.   
 
Your inquiry concerned campaign finance regulation.  The Commission notes that under the 
lobbying laws, certain reporting requirements may arise in connection with “grassroots” 
lobbying, or communications with the general public, see N.J.A.C. 19:25-20.2 and N.J.A.C. 
19:25-20.9A, and you should consult the Commission’s Compliance Division concerning those 
requirements.                                                          
 
The Commission thanks you for your inquiry and for your extension of time to answer.   
                
         
         
        Very truly yours, 
        Election Law Enforcement Commission 
         

                        By: ___________________________  
                                        Carol L. Hoekje, Esq.    


























